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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for judicial review of a Notice of Determ nation Concerning
Col | ection Action(s) Under Section 6320 and/or 6330.! The issue
for decision is whether respondent abused his discretion in
sustaining the proposed levy action for the Estate of Melvine B
Atkinson's (the estate) Federal estate tax liabilities.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.?2

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code) of 1986, as anended.

2In the stipulation of facts, the estate and respondent both
reserved rel evancy objections to attached exhibits. Fed. R
Evid. 402 provides the general rule that all relevant evidence is
adm ssi ble, while evidence which is not relevant is not
adm ssible. Fed. R Evid. 401 defines the rel evant evidence as
“evi dence having any tendency to nmake the exi stence of any fact
that is of consequence to the determ nation of the action nore
probable or | ess probable than it would be wi thout the evidence.”
Wiile the rel evancy of sonme exhibits is certainly [imted, the
Court finds that the exhibits neet the threshold definition of
rel evant evidence and are adm ssible. The Court will give the
exhibits only such consideration as is warranted by their
pertinence to the Court’s analysis of the case.

The estate al so reserved objections based on Fed. R Evid.
106, alleging that exhibits “[failed] to include comrunications
bet ween t he Respondent’s counsel and the Petitioner’s prior
counsel, who represented the Petitioner in protracted Tax Court
l[itigation (including two appeals thereof)”. The Court overrul es
the estate’s objection as the evidence the estate seeks admtted
is not relevant to the instant case.

The estate al so reserved objections, based on Fed. R Evid.
403, “to the introduction of the Petitioner’s personal affairs
(continued. . .)
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The stipulations of the parties, with acconpanying exhibits, are
i ncorporated herein by this reference.

Mel vine B. Atkinson (decedent) was a resident of Mam
Beach, Florida, when she died testate on June 7, 1993.
Christopher J. MacQuarrie (M. MacQuarrie) was appoi nted executor
of decedent’s estate. M. MacQuarrie was already serving as the
trustee of decedent’s trusts, the Melvine B. Atkinson Irrevocabl e
Trust and the Melvine B. Atkinson Charitable Remai nder Annuity
Trust (collectively, the trusts).® At the tine the petition was
filed on behalf of the estate, M. MacQuarrie resided in Ccal a,

Fl ori da.

2(...continued)
* * * pecause its probative value is substantially outweighed by
t he danger of unfair prejudice and confusion of the issues.” The
Court concludes that the docunents in question do not create an
undue risk of prejudice or confusion of the issues and are
adm ssi bl e.

Respondent al so reserved objections to certain exhibits
based “on the ground that these docunents were not submtted to
the revenue officer or settlenent officer and therefore are not
part of the adm nistrative record.” The Court noted respondent’s
objection but reserved its ruling. “[E]Jvidence that * * * [a
t axpayer] m ght have presented at the section 6330 hearing (but
chose not to) is not admssible in a trial conducted pursuant to
section 6330(d) (1) because [where as here, the Appeals officer
was open to receive the evidence at or before the hearing and was
not ignoring proffered evidence] it is not relevant to the
question of whether the Appeals officer abused her discretion.”
Mur phy v. Conm ssioner, 125 T.C 301, 315 (2005), affd. 469 F.3d
27 (1st Cr. 2006). The estate had anple opportunities to
present evidence to respondent’s revenue and Appeal s officers.
Accordingly, the Court sustains respondent’s objection.

3On Aug. 9, 1991, decedent created the trusts and executed
her Last WII| and Testanent.
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An estate tax return was filed for decedent on Septenber 13,
1994. Thereafter, respondent audited the estate and determ ned a
deficiency. |In response, the estate tinely petitioned this
Court. The Court found that the estate was liable for a reduced

deficiency. See Estate of Atkinson v. Comm ssioner, 115 T.C 26

(2000), affd. 309 F.3d 1290 (11th Cr. 2002). On January 24,
2002, a deficiency of $717,790 plus interest was assessed agai nst
t he estate.

Respondent issued to the estate a Notice of Federal Tax Lien
Filing and Your Right to a Hearing Under |IRC 6320 on March 10,
2004, with respect to the estate’s unpaid estate tax. The estate
did not respond. Respondent then issued to M. MacQuarrie a
summons for appearance on April 6, 2004, at respondent’s Ccal a,
Florida, office. Additionally, the summons required M.
MacQuarrie to bring to his sumons appearance the foll ow ng
docunents relating to the period of June 7, 1993, to March 1
2004: (1) Alisting of all assets of the estate; (2) copies of
statenments of all bank accounts, stock accounts, or other asset
accounts owned or controlled by the estate; (3) copies of al
cancel ed checks for any bank accounts owned or controlled by the
estate; and (4) a listing of all distributions made fromthe
assets of the estate by source, date, anmount, and payee.

M. MacQuarrie designated his attorney, Robert S. WIlians

(M. WIllians), as his attorney-in-fact, on March 30, 2004, by
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executing and delivering to respondent an Internal Revenue
Service (IRS) Form 2848, Power of Attorney and Decl aration of
Representative. M. WIIlians began correspondence with Anelia
Cark (Ms. Cark), the revenue officer appointed to handle the
estate’s unpaid tax liabilities. On April 5, 2004, the day
before M. MacQuarrie was to appear in response to the summons,
M. WIlianms spoke with Ms. Cl ark and requested that the summons
appearance date be rescheduled to April 13, 2004.

On April 13, 2004, M. MacQuarrie and M. Wllianms nmet with
Ms. O ark and her nmanager, Richard Barthol omew, at the IRS office
in Ccala, Florida, to discuss the followng: (1) The filing
status of the estate’s tax returns; (2) the current assets and
liabilities of the estate; (3) the adm nistrative expenses of the
estate; (4) charitable distributions of approxinmately $340,000 to
the Mayo dinic fromthe estate; and (5) sone personal affairs of
M. MacQuarrie. During the nmeeting, Ms. Cark prepared a
financial statenment for the estate based on the information
provided by M. MacQuarrie and M. WIllianms, but M. McQuarrie,
acting on advice fromM. WIlIlians, declined to sign the
statenent. At the end of the neeting, Ms. Cark infornmed M.
MacQaurrie and M. WIllianms that the estate’ s delinquent tax
returns were to be filed within 30 days and that M. MacQuarrie

needed to submt a signed financial statenment for the estate.
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On June 1, 2004, Ms. Cark spoke wwth M. WIlianms and
requested the following: (1) Charles Schwab account information
fromJanuary 1, 1999, through June 1, 2004, for the trusts;

(2) information about the class action lawsuits in which the
estate was a class nenber;* (3) information about the estate’'s
real estate; (4) an original signed copy of the estate’s
financial statenments, including those of the trusts; (5) a copy
of the estate’s court pleadings regarding fees; and (6) M.
MacQuarrie’' s presence at the next neeting. Shortly after M.
Clark’s and M. WIlians’ tel ephone conversation, the estate
received by mail A Notice of Intent to Levy and Your Right to a
Hearing, which had been issued by respondent on May 27, 2004. In
response, the estate tinely submtted a Form 12153, Request for a
Col | ection Due Process Hearing, on June 20, 2004. 1In an
attachnment to Form 12153, M. WIIlians described the estate’s

di sagreenent with the levy, in pertinent part, as foll ows:

The collection action in this case is premature, and

the Internal Revenue Service should grant an extension

of tinme to pay the outstanding estate taxes. The

assets remaining in the Estate consist of cash and

security class action | awsuits of unknown value. The

cash remaining in the Estate is needed for

adm ni strative expenses to deal with the outstanding

tax liability and the class action |awsuits.

The class action |awsuits have no val ue that can be

determned at this tinme, but have significant
potential. However, the expenses of |evying themcould

“The estate was a class nenber in the Gtigroup, Sun Mcro
Systens, TYCO, and Worldcom cl ass action | awsuits.
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exceed the actual value of such assets. As a result,
the Estate’s assets cannot be rightfully levied by the
Gover nnent .

* * * * * * *

As a result of the revenue officer’s failure to suggest
a course for working this matter out, the taxpayer has
not had the opportunity to seek possible collection
alternatives. Such alternatives would include a
partial paynment imediately, with sone cash being used
to pursue the class action clainms. Hopefully, the

cl ass action cases will then bring sufficient sunms to
cover the outstanding estate taxes. O the Estate
coul d pursue an Ofer in Conprom se based on doubt as
to the Estate’s ability to pay the tax liability. O
t he taxpayer could pursue sone other alternative based
upon the good faith suggestions of the governnent. In
any event, a levy is not an appropriate action to take
under the circunstances.

On April 27, 2004, the estate submtted a Form 433-B, Collection
| nformation Statenment for Businesses, which indicated that the
estate had $338,720.19 in investments and $162, 169 in cash.

By letter dated Novenber 2, 2004, to M. WIlianms, a face-
to-face Appeals conference was initially schedul ed for Novenber
22, 2004, at the Appeals Ofice in Tanpa, Florida. On Novenber
19, 2004, M. WIllians spoke with Janmes Feist (M. Feist), the
Appeal s officer assigned to the estate’s case, and they agreed to
post pone the schedul ed hearing for 2 to 3 weeks to allow the
estate additional tine to prepare the delinquent tax returns.
The face-to-face hearing was reschedul ed for Decenber 17, 2004.
M. WIllianms called M. Feist the norning of the reschedul ed
hearing to request another postponenent. M. WIIlianms expl ained

that he had changed law firnms and was experiencing difficulty in
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obtaining client files fromhis previous firmthat were needed to
conplete the estate’'s tax returns.® M. Feist declined M.
Wlliam s request for another extension and told M. WIIlians
that the hearing would be held that day, either in-person or
t el ephoni cal |l y.

A tel ephonic collection hearing was held on Decenber 17,
2004, between M. Feist and M. WIllians. During the hearing,
M. Feist declined to discuss collection alternatives, explaining
to M. WIllianms that the estate was precluded fromcollection
alternatives due to its delinquent tax returns, and informed M.
WIllians that he would issue a notice of determ nation sustaining
the levy. M. Feist provided M. WIllianms with the follow ng
suggestions: (1) Forward the delinquent returns and old
brokerage statenents to Ms. Cark; (2) estimate the remaining
adm ni strative costs needed to close the estate (including the
collection activity); and (3) pay to respondent the noney the

estate receives fromthe Mayo Cinic.?®

SM. WIlianms changed law firns from Akerman Senterfitt to
Straley Robin & WIllianms, both of which were |ocated in Tanpa,
Florida. M. WIllians was experiencing difficulty in obtaining
files because of an alleged di spute between the estate and
Akerman Senterfitt over allegedly unpaid fees related to the
estate’s litigation in the Tax Court and the Court of Appeals for
the Eleventh Grcuit.

The estate was to request the return of approxi mately
$340,000 in charitable distributions to the Mayo d i nic.
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The notice of determnation in this case was issued on
January 7, 2005. The notice of determnation reflected that the
unpaid estate tax liability was $1, 650, 674.72, as cal cul ated
t hrough March 10, 2004. An attachnment to the notice of
determ nation stated in relevant part:

The four basic collection alternatives to avoid
enforced collection action are full paynent,
instal |l ment agreenent, O fer in Conprom se, or closing
the account as “Currently Not Collectible” based on
financial hardship. Qutside of full paynment,
procedures for the other collection alternatives
require that the entity file any outstanding tax
returns and that the entity submt a full financial
statenent and verification information for anal ysis.
Nei t her of these two requirenments has been fulfilled by
the estate.

* * * * * * *

At the point the Notice of Intent to Levy was nmail ed,

t he value of the estate had dwi ndled froma reported $7
mllion in January 2000 to $338,720.19 as reported on
the Form 433-B financial statenent signed by M.
MacQuarrie on April 13, 2004. No paynents of any
anount have been remtted toward the assessnents of
January 24, 2002. Wthout full financial disclosure
and full conpliance with outstanding returns, no
collection alternative is avail abl e outside of full
paynment .

The class action | awsuits have not been initiated by
the estate. Therefore there should be no

adm ni strative expenses necessary to nonitor them The
only known adm ni strative expenses accruing at this
time are for return preparation and Col | ecti on/ Appeal s
representation.

* * * * * * *

* * * The enforcenent action taken by the Collection
Division in issuing the Notice was appropriate and
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reasonabl e under the circunstances, and all |egal and
procedural requirenents were net.

The estate has failed to file returns, failed to
provide full financial disclosure, failed to make
significant voluntary paynents on the anount due, and
failed to submt a viable collection alternative. As a
result, it has failed to show that the issuance of the
Notice is overly intrusive or that a better collection
alternative is available. Therefore, the issuance of
the Notice balances the efficient collection of the
taxes with a concern that the collection action be no
nore intrusive than necessary.
Atinely petition was filed with this Court on February 4, 2005.
A hearing was held on Novenber 14, 2005, where pending
nmoti ons were di sposed of, and the trial was started with the
filing of the stipulation of facts.” The parties indicated that
the only witness would be M. WIlianms unless there was a
rebuttal witness called. The estate asked to delay M. WIIlians’
testinmony for up to 30 days so that another attorney could be
enpl oyed to conduct M. WIIlianms’ exam nation. The request was
granted, and the trial was adjourned until Decenber 14, 2005.

Subsequent |y, on Decenber 14, 2005, the trial was continued so

I'n the stipulation of facts, the estate reserved
evidentiary objections to the contact sheets based on Fed. R
Evid. 404, which provides in pertinent part “Evidence of a
person’s character or trait of character is not adm ssible for
t he purpose of proving action in conformty therewith on a
particul ar occasion”. The estate’'s reliance on Fed. R Evid. 404
is msplaced as respondent is not attenpting to prove any act on
the part of M. MacQuarrie, and M. MacQuarrie was not called as
a wtness at trial. The Court concludes that the contact sheets
are adm ssi bl e.
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that M. WIllianms could provide testinony regarding his contact
with respondent’s revenue and Appeals officers.?®

At trial, M. WIIlianms’ uncontested testinony established
that at the time the estate received the notice of intent to
| evy, the estate and respondent were still conmmunicati ng,
exchangi ng docunents and information, and working to arrange for
t he paynment of the estate taxes. Specifically, M. WIIlians
stated that during his conversation with Ms. Clark on June 1
2004, she did not informhimthat the notice of intent to |evy
had been issued, and instead requested informati on and docunents,
whi ch caused himto believe that they were still cooperating.

OPI NI ON

Col |l ection Action

A. General Rul es

Pursuant to section 6331(a), if a taxpayer liable to pay
taxes fails to do so within 10 days after notice and demand for
paynment, the Secretary is authorized to collect such tax by |evy
upon the taxpayer’s property. The Secretary is obliged to
provi de the taxpayer with 30 days’ advance notice of |levy and to
include in the notice information regarding the admnistrative
appeal s avail able to the taxpayer. Sec. 6331(d)(2), (4).

Section 6330 el aborates on section 6331 and provides that upon a

8The Court granted M. WIllians’ oral notion to withdraw as
counsel on Dec. 14, 2005. Mtchell I. Horowitz replaced M.
WIllians as the estate’ s counsel.
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tinmely request a taxpayer is entitled to a collection hearing
before the IRS Ofice of Appeals. Sec. 6330(a)(3)(B) and (b)(1).

At the collection hearing, the taxpayer may rai se “any
relevant issue relating to the unpaid tax or the proposed |evy,”
i ncl udi ng appropriate spousal defenses, challenges to the
appropri ateness of collection actions, and offers of collection
alternatives. Sec. 6330(c)(2)(A). The taxpayer nay not contest
the validity of the underlying tax liability unless the taxpayer
did not receive a notice of deficiency for such tax liability or
di d not otherw se have an opportunity to dispute the tax
ltability. Sec. 6330(c)(2)(B). In rendering a determ nation,
the Appeals officer nust verify that the requirenents of any
applicable | aw and adm ni strative procedure have been net. Al so,
the Appeals officer nust consider and wei gh rel evant issues
relating to the unpaid tax or proposed | evy, and “whether any
proposed coll ection action balances the need for the efficient
collection of taxes with the legitimte concern of the person
that any collection action be no nore intrusive than necessary.”
Sec. 6330(c)(3) (0.

The taxpayer is entitled to appeal the determ nation of the
Appeals Ofice if nmade on or before Cctober 16, 2006, to the Tax

Court or a U S. District Court, depending on the type of tax at
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i ssue. Sec. 6330(d)(1).° Were the validity of the underlying
tax liability is properly at issue, the Court will reviewthe

matter de novo. Seqgo v. Conm ssioner, 114 T.C 604, 610 (2000);

Goza v. Comm ssioner, 114 T.C. 176, 181-182 (2000). The Court

reviews any other adm nistrative determ nation regarding the
proposed | evy action for an abuse of discretion. Sego v.

Conmi ssi oner, supra at 610; Goza v. Conm ssioner, supra at 182.

B. Review for Abuse of Discretion

The estate tax liability was previously litigated and
determ ned by this Court. That decision was affirmed by the
Court of Appeals for the Eleventh Crcuit. See Estate of

At ki nson v. Comm ssioner, 115 T.C. 26 (2000), affd. 309 F.3d 1290

(11th Gr. 2002). Accordingly, the estate’s underlying tax
litability is not properly at issue, and the adm nistrative record
will be reviewed for an abuse of discretion. An abuse of

di scretion has occurred if the “Conm ssioner exercised * * *

[ his] discretion arbitrarily, capriciously, or wthout sound

basis in fact or law.” Wodral v. Conm ssioner, 112 T.C 19, 23

(1999).
The estate argues that respondent abused his discretion for
the follow ng reasons: (1) The estate’s adm nistrative expenses

were not consi dered adequately by respondent; (2) Ms. Cark had

°Det erm nations made after COct. 16, 2006, are appeal able
only to the Tax Court. See Pension Protection Act of 2006, Pub.
L. 109-280, sec. 855, 120 Stat. 1019.
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insufficient information to nmake any coll ection determ nati on;
(3) M. Feist issued the notice of determ nation after being
assigned the case for only 2 nonths, “which was a grossly
i nadequate period of tinme given the conplexities of the case”;
and (4) M. Feist insisted on proceeding with the final hearing
even though M. WIlianms had not yet recovered his files.

The estate alleges that respondent failed to consider
adequately the adm nistrative expenses of the estate. However,
the notice of determ nation indicates that M. Feist considered
all of the admnistrative expenses that the estate raised. The
Appeal s officer determ ned that expenses relating to the class
action lawsuits were not appropriate expenses of the estate
because the estate did not initiate the litigation and did not
need to incur those expenses. The notice of determ nation al so
i ndicates that M. Feist considered the adm nistrative expenses
of the estate related to preparing the estate’s tax returns and
pursuing the collection hearing. Thus, the record reflects that
appropriate consideration was given to the adm nistrative
expenses raised by the estate. Accordingly, the Court concl udes
t hat respondent did not abuse his discretion in this regard.

The estate contends that respondent abused his discretion
because Ms. O ark | acked sufficient information to nake a
collection determ nation, and M. Feist held the collection

hearing before M. WIllians retrieved his files. “An Appeals
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of fi cer does not abuse her discretion when she fails to take into
account information that she requested and that was not provided

in a reasonable tinme.” Miurphy v. Comnmi ssioner, 125 T.C. 301, 315

(2005), affd. 469 F.3d 27 (1st G r. 2006).

Ms. Clark initially requested at M. MacQuarrie' s April 13,
2004, summons appearance that the estate file the estate’s
del i nquent tax returns within 30 days. After the 30 days had
| apsed and the estate failed to conply, Ms. Oark issued the
above-nentioned Notice of Intent to Levy and Your Right to a
Hearing on May 27, 2004. Al nost 6 nonths |ater, on Novenber 19,
2004, and only days before the estate’ s previously schedul ed
coll ection hearing, the estate requested a delay in the hearing
date to afford the estate additional tine to prepare the returns.
M. Feist obliged and reschedul ed the collection hearing for
Decenber 17, 2004. On the norning of the reschedul ed hearing,
the estate once again asked for additional tine to prepare the
returns. M. Feist declined the estate’s request.

In total, fromthe tinme Ms. Cark initially requested the
estate’ s delinquent tax returns, the estate had approximately 8
months to prepare and file the returns and failed to do so. In

Roman v. Commi ssioner, T.C. Meno. 2004-20, this Court stated:

No statutory or regulatory provision requires that

t axpayers be afforded an unlimted opportunity to

suppl enment the admnistrative record. Nor are
petitioner’s contentions regarding | ack of warning well
taken where the record in this case is replete with
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explicit deadlines that respondent generously extended
for petitioner’s benefit.

The Court concl udes that respondent did not abuse his discretion
by: (1) Failing to take into account information respondent
requested of the estate and that the estate failed to produce;
and (2) proceeding with the collection hearing despite the

estate’s lack of files. See Mrlino v. Conm ssioner, T.C. Mno.

2005-203; Roman v. Conm Ssi oner, supra.

The estate also alleges that M. Feist spent a “grossly
i nadequate period of tinme” considering the case. The regul ations
pronul gat ed under section 6330 provide that there is no period of
time within which the Appeals O fice nust conduct a collection
hearing or issue a notice of determ nation. The regul ations
provide, in pertinent part, that while there is no set tine
deadl ine to conduct the Appeals hearing, “Appeals will, however,
attenpt to conduct a CDP hearing and issue a Notice of
Determ nation as expeditiously as possible under the
circunstances.” Sec. 301.6330-1(e)(3), QA-E9, Proced. & Adm n.
Regs. “[T]here is neither requirenment nor reason that the
Appeal s officer wait a certain amount of tinme before rendering

his determnation as to a proposed levy.” d awson V.

Conmi ssioner, T.C. Menp. 2004-106; see Murphy v. Conmi ssioner,

supra at 322; Manjourides v. Conm ssioner, T.C Meno. 2005-242;

Morlino v. Conmi Ssioner, supra.
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In dawson v. Conm ssioner, supra, the notice of

determ nation was issued |ess than 3 nonths after the taxpayers
requested a collection hearing and only 9 days after the

t el ephoni c coll ection hearing was conducted. |In Manjourides v.

Commi ssi oner, supra, |less than 3 weeks passed between the

t el ephoni c coll ection hearing and the issuance of the notice of
determnation. In the instant case, the notice of determ nation
was i ssued nore than 6 nonths after the estate requested a
collection hearing. The record reflects that M. Feist had the
estate’ s case under consideration starting sonetine between
Septenber 1 and Oct ober 22, 2004. The tel ephonic collection
heari ng was held on Decenber 17, 2005, and the notice of

determ nati on was issued approxi mtely 3 weeks |ater on January
7, 2005.

In total, M. Feist had the estate’ s case under
consideration for at least 2 nonths and as nmany as 4 nonths.
Wiile M. Feist may have been predi sposed to an expeditious
conclusion of the estate’s case, the Court sees nothing wong

with that, given the facts of the instant case. See Mrlino v.

Conmi ssioner, supra. Suffice it to note that the determ ned

deficiency to be collected was $717, 790, plus interest, and that
as of March 10, 2004, the total anount due was $1, 650, 674. 72.
Due to questionable investnments and other factors, including

| egal fees contesting this very tax deficiency, the estate had
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al ready shrunk fromover $7 nmllion to $500, 889. 19 by March 13,
2004, ignoring specul ative class action assets. Respondent did
not abuse his discretion by expeditiously deciding the estate’s
case if, in fact, 2 to 4 nonths is expeditious.

1. Concl usion

The Court concludes that respondent’s determnation to
proceed with collection by levy of the estate taxes was not an
abuse of discretion, and respondent may proceed with collection.

The Court has considered all of the estate’ s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

for respondent.

19Thi s anmpbunt consi sts of $338,720.19 in investnents and
$162, 169 i n cash.



